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Introduction

No one ‘wins’ in divorce…  But you can take action to ensure that your family achieves a more equitable settlement.  This is not only healthier for the family, but ensures that both parties go on to enjoy a more financially secure future.

Taking control of your finances is just one major component in working through your divorce or separation.  You have taken the first important step in that you are educating yourself in what to look out for.  Knowledge is power and you will be able to better protect your family’s interests with this information.

Once you have gone through the information in this booklet and pulled together all of your documentation, you are ready to proceed.  If you are still intimidated by the financial aspects of your case, you may consider working with a Financial Divorce Specialist.  

This specialized financial professional has an in-depth knowledge of the financial aspects of divorce and separation and can assist you with understanding and learning about your finances.  This is important to know, as you will be managing your own finances independently in the future.

The sad fact is that many families cannot afford to get divorced, let alone go through a lengthy court case.  Most families are not better off after divorce because there is more debt than assets, even after many years of marriage.  This can often be the reason for the divorce.  

For more information on Financial Divorce Specialists, go to www.divorcechoices.com.

Divorce is not a one-dimensional process.  There are four major areas of divorce that you will want to take into account.

· Emotional

· Legal

· Financial

· Parenting Issues

Ensure that you cover each area to protect your and your family’s best interests.  

If you would like a resource that covers each of these areas in depth, you can order the new book Divorce Choices: Everything You Need to Know About Divorce and Separation in Canada.  

This book is written by experienced Canadian professionals from the four key areas and covers all of the major issues you need to consider when looking at your own situation.

You can by this book in your local bookstore or you can order this book online at:

www.divorcechoices.com
Homework

1. Gather Information

In many marriages, one spouse is quite content to let the other spouse take control of or handle the finances for the family.  This can lead to unrealistic expectations or a false sense of security.  You will want to make a detailed account of all family information and accounts.  You need to know and understand your family’s finances.

2. Copy everything

You will need copies of everything to substantiate your claims.  Trying to get copies of documents later can be very costly if the other party is not willing to provide them.  Here is a list of the documents you should be looking for and copying:

· Bank account statements

· Credit card statements

· Loan applications

· Investment statements

· Retirement account statements

· Pension account statements

· Tax returns

3. Stash cash

If you know ahead of time that you will be going through a divorce, it is a good idea to tuck some cash aside to cover expenses through the divorce process.  You may need to hire legal or financial professionals to assist you through this process and you will need to have the funds available to pay for their services.

This does not mean ‘hide’ money.  You will want to account for and disclose these funds in your financial reporting.

4. Make lists of all assets and debts

Make detailed lists of all assets and liabilities for not only the family but for each of you.  This list needs to be complete and accurate.  The valuation date is based on the date of separation.  This includes family loans.

5. Make a list of all monthly expenses

This is often where people mistakenly pad the numbers.  You must go through cheque registers, credit card expense statements and copies of bills, as you may have to substantiate your monthly expenses.

Spousal Support

6. Temporary spousal support

If you are the lower-earning spouse, or the stay-at-home custodial parent, you may be entitled to temporary support until a settlement is agreed to.  This is to be used to pay bills for ordinary expenses while you negotiate the settlement.  This temporary amount of support is not necessarily what you will be receiving after the divorce is final.

7. Modifiable vs. non-modifiable support

Sometimes a final divorce order specifies how much is to be paid in spousal support, but sometimes not for how long.  In this case, either spouse can come back to court and ask that more or less support be paid.  

Non-modifiable spousal support is defined within the divorce order as to how much and for how long.  The may create a hardship on either party in the case of disability or unemployment.  It also means that support has to continue, even if the receiving spouse gets married before the agreed upon term.

8. Spousal support tax issues

Only spousal support is taxable to the person receiving it and tax deductible to the person paying it.  With careful tax planning, you may be able to end up with more dollars in the pockets of both spouses.  Work closely with a financial/tax advisor to see if this can be achieved.

Child Support

9. Child Support Guidelines

All provinces now use child support guidelines to determine how much child support is payable.  The guidelines use the income of the paying parent and the time spent with both parents to determine the support payment.  There are some provincial differences, so consult an expert in your province.

10.  Child support is modifiable

Child support is always modifiable.  This is because it is the child’s right to a proportion of the family’s income.

11.  Child support cost of living increase 

Children seem to cost more as they get older.  Their toys become more expensive, they are involved in more sports and activities that require more funds.  Consider building in a cost of living increase each year to account for this increased cost.

Property Division

12.   Property settlement is final

Once the divorce decree is final, there can be no changes to the property division, unless there was additional property that had not been disclosed or if you feel fraud was involved.  Because of this, ensure that you are 100% confident that the settlement negotiated is in your best interests.

13.  Marital home

The home that you have lived in together is considered the marital home.  No matter how much each of you has contributed to the home, it is considered family property and the equity will be split equally.  It is a good idea to have all property appraised to ensure fair valuations when considering settlement options.

14.  Capital gains

There are no capital gains when selling your primary residence.  But this is not the case for other property that you own such as a cottage, investment accounts or other real estate.  You will want to determine the adjusted cost base for any such property so that you understand the real value of the property, after taxes.

15.  Family business

A family business is more complicated.  Although it is difficult and costly, it is often necessary to have a business appraised.  Ensure you hire a Certified Business Valuator (CBV) to conduct such an appraisal.  A valuation will ensure that both of your interests are protected.

16.  Valuing household goods

Household goods are valued at garage sale value.   This includes all furniture, pots, pans, sheets, etc.   Only more valuable items such as antiques, art, collections, etc. may need professional valuation.  Vehicles are usually valued at Blue Book Value, which can be found on the internet at www.bluebook.com.  

17.  Children’s accounts

Any funds that have been set aside for children in either In-Trust accounts, RESP accounts or saving accounts are not considered marital property.  These funds belong to the children.

18.  Tax Refunds

There are some family assets that might not come in until after the divorce is final.  Don’t forget to include tax refunds, bonuses on work done earned while married, royalties, etc. when calculating the net family property.

19.  Stock Options

Stock options can be complicated and require investigation into the type, the ability to divide or transfer, and the way to allocate the funds when they are divided.  Be sure to consult a financial expert when reviewing this asset.

20.  Miscellaneous assets

There may be additional family assets of value that you do not consider to include.  Don’t forget such items as air miles, special points associated with various programs, time-shares, Canadian Tire money, etc.  Include these items if they are of significant value and worth to your family.

Retirement Plans

21.  Collect all information

Gather as much information as possible about any and all retirement plans held by both you and your spouse.  They are marital assets if they were acquired and grown throughout the marriage.

22.  Appraise Pension Accounts

If any of the pension accounts are Defined Benefit plans, as held with the government or other larger company plans, these must be valued.  These plans can be complicated, as they are valued based on lengths of service, income earned and a formula specified by the plan documents.  You should hire an actuary to value your pension accounts.

23. Receiving Pension Funds in Settlement

It is important to note that if you were to receive a portion of pension funds as part of your settlement agreement, they are not accessible funds like any other account.  Pension funds are ruled by government regulations and cannot be accessed until age 55 or later and at that time you can only receive a small percentage of the funds.  The pension structure has been designed to give you an income for life.

24.  RRSP and Spousal RRSP accounts

All retirement assets are considered marital property.  Whether assets are in RRSP or Spousal RRSP accounts, they will be split equitably in the settlement agreement.  The Spousal RRSP is different in that if funds are withdrawn within three years of the funds being contributed then the income is attributed back to the contributor rather than the plan holder.

Insurance

25.  Don’t cancel insurance too soon

Maintain all family insurance policies until insurance can be evaluated and split up.  If insurance is canceled, it can the more expensive to repurchase

26.  Protect Spousal and Child Support

If you are receiving spousal and or child support payments, it is an excellent idea to carry life and disability insurance on the supporting spouse.  You will want to own the policies and make the payments to ensure that the policy beneficiary is not changed or missed payments cause the policy to lapse.  This ensures that those support payments are made even in the event of disability or death of the supporting spouse.

Canada Pension Plan

27.  Canada Pension Plan Benefits

After the divorce is final, contact the Canada Pension Plan office and give them the details of your marriage- Names, dates of marriage and divorce, SIN’s, dates of birth, etc.  They will then adjust the CPP accounts for each of the spouses.  You will see this adjustment on your next CPP statement.

Miscellaneous

28.  Change your will 

Update your will immediately, should you not want the same beneficiaries as was in your will when you were married.  The risk is that your ex-spouse could receive your property if you have not changed your will.

29.  Update your Powers of Attorney for both property and personal care

The same goes for your powers of attorney.  Make sure these documents are updated to reflect your current wishes for who is to make these decisions if you were to become incapacitated.

30.  Consider alternative ways of settling your divorce

Although the law states that you must both have independent legal advice before finalizing your divorce, this does not mean that you must go to court.  Going to court can be the most traumatizing, expensive and counter productive process to choose when looking to work out an equitable divorce settlement.  There is also no guarantee that you will go before a judge that has any family law background.  Do you want your family’s security to be determined by a criminal law trained judge? 

 Hiring Professionals

As with hiring any professional, it is a good idea to interview a few before choosing whom to work with.  Although most people only consider hiring a lawyer to get them through their divorce, you may actually save money by having a team to help you make better decisions and get you through the process more quickly.  Remember that divorce is not a one-dimensional process.

Each of the professionals works on an hourly rate.  Find out the rate range for the professional groups for your community and get an estimate of how much your case could cost from the professionals you are looking to hire so that you can budget for your divorce accordingly.

Choosing the ‘right’ lawyer for your divorce.

Deciding on and choosing the right legal counsel has the potential to have a great impact on the outcome of your family’s divorce and finances.  Here are some items to look for in good legal representation:

· Family Law focus of practice

· Experienced

· Excellent Reputation

You must each have independent legal counsel.

Keep in mind that if you and your spouse want to take control of your divorce, you should choose lawyers that are compatible and will work well together.  The challenge is that if you choose to take a negotiation approach, but one of you hires a lawyer that likes to litigate- go to court- then that lawyer could unknowingly sabotage your efforts for a negotiated settlement.

There are several alternatives to court:

· Negotiation

· Mediation

· Arbitration

· Collaborative Practice

Here is a run down on the particulars of each alternative.  

Negotiation

All lawyers do not operate in the same way or with the same skills set.  To avoid court, look for lawyers that have a reputation for negotiating settlements rather than going to court.

Mediation

There are not only lawyers that are trained mediators, but also professional mediators that are skilled in assisting you to work out your differences.  You could hire a mediator to assist you and your spouse to work out the details of your settlement. The challenge here is that when you each hire lawyers to review the settlement agreement on your behalf they could sabotage your efforts by pointing out everything that you could have had by ‘rights’.

Arbitration

You can hire an independent Arbitrator to hear your case.  You should decide ahead of time whether or not you want the arbitrator’s ruling to be binding.  If you choose to have a binding ruling, then you must both agree to accept the arbitrator’s ruling on your case, whether you agree with the ruling or not.

Collaborative Practice

Collaborative practice is the newest option available.  In this process you both hire collaborative lawyers.  The proceedings are centered around respect and negotiation.  Working together, with the assistance of the legal team, you identify the items and their priority that you need to negotiate.   To assist you through the process, or if you come up against any sticking points then other collaboratively trained professionals are brought into the process.  

The objective is to work out a settlement that is in the best interests of the family and not to go to court.  Should the negotiations break down and there be the threat of going to court, then all collaborative professionals can no longer work with the divorcing couple and new legal counsel has to be hired for both sides.

For more information on Collaborative Practice, ask your local lawyers or go to the following web sites:

www.collablaw.com
Can a Financial Divorce Specialist assist in your case?

Financial divorce specialists are financial professionals that have received advanced training and education in the financial aspects of divorce and separation.  They can assist you in several ways:

· Help you gather financial documentation to prepare your net family property statement and your monthly budget projections.

· Assist you with understanding the various financial issues you will have to deal with in regards to your divorce.

· Work with your information to show you how a particular settlement option will affect you not only today, but your future as well.

· Give suggestions as to how you can maximize your portion of the property settlement.

· Help you understand your financial options during the divorce

· Assist you after the divorce is final in putting a plan in place to ensure a secure financial future.


Case Study: Lisa and Steve

Facts of Case:




Lisa

Steve



Age


42

45



Income


$24,000
$88,000

Married 19 Years

3 Children, living with Lisa- 12, 15, and 17

Assets & Liabilities:

Home



$235,000

Mortgage

        <$  53,000>


Retirement Plans
$30,000
$100,000

Pension Accounts


$120,000

Cottage


$126,000

VISA debt

        <$    6,000>

Steve’s Initial Offer to Lisa:

The home and mortgage go to Lisa, Steve keeps the cottage and the credit card debt, and Steve will transfer $66,000 of his retirement account into Lisa’s name.  This is a 50/50 asset split.  Steve will pay $2,000 in spousal support for 7 years and $1,200 in child support.

Although this settlement offer may initially sound quite fair to both Lisa and Steve, a Financial Divorce Specialist can show them how it will affect each of their futures:

How can a therapist or counselor assist you in your case?

Family therapists or counselors are trained professionals that can assist you with your own personal emotional transition during the divorce.  They can also help you to understand the personal dynamics of divorce so that you can better understand where you or your spouse is during this process.  By simply understanding the emotional process that most go through during divorce you can better identify when you should not be making decisions or if you need to give your spouse more time before pushing through the divorce negotiations.

Studies reviewing the long-term effects of divorce on children, have shown that children transition much better if their parents have made a smooth emotional transition.  If you have a lingering bitterness or anger from your divorce, you are likely to reflect that to your children by off-hand comments and not handling co-parenting issues well.

Hiring a counselor to assist you with this transition is a good emotional investment for not only you but your children as well.  Although the marriage may be over, your have a long-term obligation to work with your ex-spouse to co-parent your children.  

Look for the following qualifications when choosing a therapist or counselor:

· Education

· Experience 

· Reputation

Ask your other divorce professionals for the names of qualified counselors to interview.

What is a Parenting Plan Specialist and how can they assist in your case?

Parenting plan specialists are either mediators or counselors that are skilled in the negotiation and crafting of excellent parenting plans.  Knowing and discussing the future issues that will come up in raising your children will help you to avoid many unnecessary disagreements in the future.  

Here are just a few of the items that a Parenting Plan Specialist can help you and your spouse negotiate:

· Terms of visitation

· Rotation of holidays and summer vacation

· Religious instruction

· Grandparent visitation

· College and University costs

Hire a tax preparer to do your tax returns during the divorce process

This is often a time of great mistrust.  Agree ahead of time for you to both give your information separately to the same tax preparer so as to gain the most advantages and ensure your tax returns are prepared properly.  This is a good idea until your divorce is final.  Choose someone that is independent and has no ties to either of you.

Other professionals you may need to hire:

· Certified Business Valuator (CBV)

· Pension Actuary

· Real Estate Appraiser

· Antique or Collectible Appraiser 

Ask your divorce professionals for referrals to qualified professionals should you need additional services.

